



















































































































































































































































































































































































under the treaty. As in previous trade deals, the
major bone of contention is the U.S. insistence
on enforceable protections—not for American
workers but for patents and copyrights and other
corporate intellectual property.

In January 2012, the process of negotiating a
labor chapter was begun with the U.S. submitting
adraft proposal. It is based on the language of the
labor provision of the 2007 agreement with Peru,
which congressional Democrats and the Bush
administration agreed to in May of that year. The
Peru model was followed in last year’s trade deals
with South Korea, Colombia, and Panama.

On paper, the Peru labor chapter was a modest
improvement over the NAFTA template, in that it
committed both countries to the International
Labour Organization’s (ILO) 1998 Declaration of
the Fundamental Principles and Rights at Work—
the right to join a union and collective bargain-
ing, the abolition of forced and child labor, and
a prohibition against workplace discrimination.

However, the ILO also has a list of conventions,
which define the rules that make the principles
enforeeable. Thus, for example, the principles call
on countries to “respect” workers’ rights to join a
union, while the conventions specify that it should
be a union of their choice and deny governments
the power to interfere with or arbitrarily dissolve
them. Given that in many countries, governments
control trade unions for the benefit of employers,
this is a critical distinction.

The ILO conventions are specifically excluded
from the U.S. draft of the TPP. Sources inside the
administration insist that its draft improves on the
Peru system. According to the industry newsletter
Inside U.S. Trade, the proposal states that TPP
countries “should take measures to reduce trade in
products made through forced or child labor” and
should apply their national worker protections to
free-trade and export-processing zones.

Like the Peru model, however, it relies on the
individual governments to protect their workers
from exploitation. Unfortunately, for many gov-
ernments in less developed countries and inves-
tors in developed countries, exploiting labor is
the point—cheap workers represent these nations’
comparative advantage. As then-Peruvian Presi-
dent Alan Garcia told a cheering Chamber of
Commerce the night that the U.S.-Peru trade
deal was signed: “Come and open your factories
in my country so we can sell your own products
back to the U.S”

Owen Herrnstadt, trade and globalization
director of the machinists’ union, asks, “If under
these labor chapters, workers can still be intimi-
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dated, fired, or even murdered for trying to form
a labor union, how effective can they be?” The
answer is, hardly effective at all. Almost 20 years
after NAFTA, companies violate Mexico’s labor
laws with impunity, and the government still sup-
presses efforts to organize unions that are inde-
pendent of management. After seven years of the
Central America Free Trade Agreement, workers
joining an independent union in Guatemala, El
Salvador, or Honduras still risk their life. After
two years of the Peru agreement, that country’s
government collaborates in the exploitation of
workers on the farms from where half of Ameri-
ca’s asparagus comes. The Peruvian government
has not only failed to live up to its promise to
strengthen Peru’s laws protecting labor; it has
weakened them.

Moreover, even the tiny improvement of the
United States’ TPP labor proposal over the Peru
agreement will certainly be watered down in the
negotiations. None of the other governments are
enthusiastic. Countries like Malaysia and Singa-
pore are hostile, and the inclusion of Vietnam,
where unions are an arm of the government and
labor oppression is rampant, and Brunei, which
has alarge number of mistreated foreign workers
and is ruled by a 600-year-old autocratic sultan-
ate, mocks the assumption that governments will
take labor-protection rules seriously.

As for the U.S. negotiators, there is little evi-
dence that they will use the enormous leverage of
the American market to make significant prog-
ress in leveling the playing field for labor. Con-
gressional Republicans are already complaining
that Obama’s draft is too strong. Even before the
negotiations begin, administration officials are
signaling their TPP counterparts that they are will-
ing to back off. Deputy National Security Adviser
Michael Froman assured Inside U.S. Trade in
January that the Obama team would push for “a
high standard labor agreement” but then suggest-
ed that labor protections were not that important
because the benefits of free trade to American
workers would go far beyond whatever the content
of the labor chapter turned out to be.

Given that with everytrade agreement, imports
grow faster than exports, more U.S. jobs are
shipped overseas, and American wages drop to
meet the increased global competition, the argu-
ment is transparently absurd. It reveals that for
the U.S. governing class, the notion of a level play-
ing field for American workers is still largely a fig
leaf to justify the true economic purpose of U.S.
trade policy—profit opportunities for multina-
tional investors.

THE TPP

WILL HELP
ACGELERATE
THE EVOLUTION
OF ATWO-TIER
WAGE SYSTEM
—WHEREBY
YOUNGER
WORKERS GET
HIRED FOR
LESS—INTO
THREE TIERS
AND MORE.
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Downward Wage Pressure

With the world’s huge and growing labor supply,
there will continue to be more workers looking for
jobs than there are jobs looking for workers. So
the boss almost always has the bargaining advan-
tage that can turn into exploitation and abuse. A
global economy needs worker protections at least
as much as a national economy.

Twenty years ago, when the exposure of Ameri-
can workers to a deregulated, dog-eat-dog glob-
al labor market began, one might have been
excused for thinking that the principal model for
the developing world was the United States and
to some extent Western Europe. Therefore, free
trade would produce Western-style democracy
and elevate the political power of workers in our
trading partners. But today the model is China,
whose comparative advantage lies notjust in lower
wages but alsoin the authoritarian deployment of
its massive labor force.

The New York Times recently described how
the Chinese contractor that assembles iPhones
for Apple responded to a last-minute decision to
change the screen: “A foreman immediately roused
8,000 workers inside the company’s dormitories.
... Each employee was given a biscuit and a cup of
tea, guided to a workstation and within half an
hour started a 12-hour shift fitting glass screens
into beveled frames. Within 96 hours, the plant
was producing over 10,000 iPhones a day.”

This is what a competitive labor market looks
like in the global economy. So the impact of TPP on
labor markets and conditions is all too predictable.

The offshoring of work will accelerate. Viet-
nam—where wages are lower than China—will
take from what little is left of the bottom end
of U.S. manufacturing. Malaysia and Singapore
will pull from somewhat higher up the value-
added ladder. While the populations and eco-
nomic potential of the nations thus far in the
TPP seem modest, the experience with NAFTA
demonstrated how easy it will be for other nations
to use TPP as a disguised export platform for sell-
ing to the U.S. Last year’s trade deals opened up
this loophole further, allowing up to 65 percent
of the content of South Korea’s auto exports to
the U.S. to come from China and other nations
(and probably North Korea). The TPP will have a
similar clause. Given that all of the TPP partners
have strong economic ties to China, Japan, and
Indonesia, the new trade deal will become a chan-
nel for imported components originating in those
larger countries as well.

To keep their jobs, American industrial work-
ers will take cuts in pay and see middle-class

benefits like pensions and health care disap-
pear. The TPP will help accelerate the evolution
of a two-tier wage system—whereby younger
workers get hired for less—into three tiers and
more. Because labor markets are connected, the
downward pressure in manufacturing wages will
spread to other sectors as well, and from private
to public employment.

Wage depression also will expand out to work-
ers in the large, extended labor force in coun-
tries with which we already have free-trade
agreements. Among those dragged down in this
quickening race to the bottom will be workers
in Mexico, where lack of job opportunities is a
major factor in the vicious internal drug wars
that have already claimed some 50,000 lives in
the last five years. As hard times there get harder,
social instability is bound to spill over our borders
in some form.

Pursuing worker rights and protections in
a brutally competitive global marketplace is a
noble and worthy cause. But the last 20 years
have shown us that it cannot be achieved with
marginal feel-good addendums to trade agree-
ments whose transparent purpose is to build a
21st-century world economy on the model of 19th-
century laissez-faire. The false promise of a global,
level playing field is not just a “second best” policy
solution in an imperfect world. It is counterpro-
ductive; it encourages Americans to accept trade
policies that undermine their living standards
on the basis of an economic fairy tale—that the
benefits of unregulated markets are so large that
workers do not need protection.

Globalization, of course, will not go away. But
the interests of American workers require an
entirely new strategy to deal with it. For starters,
we need to freeze all efforts to expand trade—
including the TPP negotiations—until we have
a clear and credible investment strategy that
makes American goods and services globally
competitive while generating higher wages and
living standards at home. If this requires what
The Wall Street Journal calls “protectionism,” so
be it. To build a realistic strategy, American poli-
cymalkers need to distinguish between the inter-
ests of multinational corporations with American
names, and American workers and businesses
that want to produce in the United States. Final-
ly, the United States should not enter any new
agreements that do not provide for enforceable
rights for workers that are at least as strong as
those for investors and should renegotiate exist-
ing ones that do not. Then, and only then: Let the
trade competition begin.

WWW,PROSPECT.ORG



A Stealth Attack on
Democratic Governance

BY LORI WALLACH

28 ttakes quite a “trade” agreement to undermine
_ | financial regulation, increase drug prices, flood
| us with unsafe imported food and products,
ban Buy America policies aimed at recovery
2 and redevelopment, and empower corporations
to attack our environmental and health safeguards
before tribunals of corporate lawyers. Trade, in fact,
is the least of the Trans-Pacific Partnership (TPP).
Backdoor deregulation and imposition of new
corporate investor and patent rights viatrade nego-
tiation began in the 1990s with the World Trade
Organization (WTO) and North American Free
Trade Agreement (NAFTA). But the TPP now threat-
ens a slow-motion stealth attack against a century
of progressive domestic policy. At stake is nothing
less than a democratic society’s ability to regulate
amarket economy in the broad public interest.
Under the framework nowbeing negotiated, U.S.
states and the federal government would be obliged
to bring our existing and future policies into com-
pliance with expansive norms set forth in 26 pro-
posed TPP chapters. These include domestic policy
on financial, health-care, energy, telecommunica-
tions, and other service-sector regulation; patents
and copyrights; food and product standards; land
use and natural resources; professional licensing
and immigration; and government procurement.
The obligation that signatory countries “ensure
conformity of their laws, regulations and admin-
istrative procedures” to these terms would be
strongly enforced, including by our own govern-
ment. Failure to do so would subject the U.S.
to lawsuits before dispute-resolution tribunals
empowered to authorize trade sanctions against
the U.S. until our policies are changed. Attacks
against our non-trade laws could also be launched
by any “investor” that happens to be incorpo-
rated in one of these countries. The TPP is being
designed so that other nations—China, Japan, you
name it—could join in the future.
‘We know this much only thanks to a combina-

theleasttransparent trade negotiation I have ever
seen.” In fact, a recent text leak revealed that the
parties were required to sign a memorandum of
understanding that forbids the release of negotiat-
ing documents for four years after a deal is done
or abandoned.

Such an extreme proposal could only get
this far under cover of unprecedented secrecy.
Executive-branch trade officials and corporate
allies are making important policy decisions that
could affect us all in myriad ways, without public
access to any documents or details or input from
members of Congress serving on key commit-
tees whose jurisdiction is directly implicated.
The involved governments have ignored a global
“release the texts” campaign led by unions and
civil-society groups. This is especially appalling
for the Obama administration, given its stated
priority of enhancing government transparency.
The opaque process has contributed to a near-
total absence of press coverage.

Meanwhile, more than 600 business represen-
tatives serving as official U.S. trade advisers have
full access to an array of draft texts and an inside
role in the process. The strategy is to squelch
informed debate until a deal is signed and any
alterations become difficult.

The implications for the principle and practice
of democratic governance are dire. Not only would
a vast array of decisions affecting our daily lives
be made in venues where we have no role, but
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tion of text leaks and grilling of negotiators. As
trade lawyer Gary Horlick, a former U.S. trade
official with four decades in the game, recently
noted at a conference on global business: “This is

even if the U.S. wanted to make changes to the
adopted pact it would require consent by all sig-
natory countries. Thus, accompanying the impo-
sition of specific retrograde policies would be an
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unprecedented shift of power toward locking in
corporaterule insulated against the normal means
of democratic accountability such as elections,
advocacy, and public protest.

Ifthis description of the proposed TPP sounds far-
fetched, consider the consequences of trade pacts
sold under the appealing brands of “trade expan-
sion” and “free trade.” Canada is threatening key
aspects of the Dodd-Frank financial-reregulation
package as violating NAFTA. The European Com-
mission staff contends that the proposed finan-
cial-transaction tax conflicts with European WTO
commitments. Billions in U.S. stimulus money
leaked offshore because of limits on Buy America
procurement preferences already established in
past trade pacts. Last year alone, the WTO struck
down U.S. dolphin-safe tuna and country-of-origin
meat labeling as well as the ban on candy-flavored
cigarettes, which is aimed at curbing youth smok-
ing, as violating U.S. trade obligations.

Now, the TPP threatens to combine the most
damaging elements of past pacts and expand on
them, With the later addition of Japan, China,
Russia, Indonesia, and other Pacific Rim nations,
it could encompass many of the world’s largest
nations. This is precisely the vision that TPP for-
mer U.S. trade officials and corporate lobbyists
presented to the Obama transition team in their
ultimately successful push to get the new admin-
istration engaged in these talks.

Not surprisingly, the idea for a Pacific region
NAFTA-on-steroids originated in the alliance
between the George W. Bush administration and
U.S.~based multinationals eager to increase off-
shoring while rolling back domestic consumer-
safety, financial, environmental, and other
safeguards. After a pause (ostensibly premised
on Obama’s establishing his own trade policy), the
new administration renewed negotiations. The
operating text, though, is the one drafted by Bush
officials, which shouldn’t come as a surprise since
so many of the career trade officials were involved
with NAFTA and the original TPP negotiations.

The fact that the TPP is not mainly about trade
or the countries now at the negotiating table is
also demonstrated by the fact that the U.S. already
has bilateral free-trade agreements with four of
the nations engaged in the process (Australia,
Singapore, Chile, and Peru) making up about 80
percent of all TPP nations’ combined gross domes-
tic product. These existing deals eliminate most
traditional trade barriers, like tariffs. Given the
limited opportunity for expanded U.S. exports,
it is worth examining more closely who stands to
benefit from the TPP.

Investor Rules to Facilitate Offshoring

and Undermine Domestic Law

Past U.S.—sponsored agreements have included a set
of extreme foreign-investor rights, and U.S. negotia-
tors are looking to use TPP to expand these terms.
This package includes many special protections that
incentivize offshoring of U.S. jobs, by eliminating
risks typically associated with relocating to develop-
ing countries with rock-bottom wages.

Under the U.S. investment model for free-
trade agreements, relocating firms are guaran-
teed a “minimum standard of treatment” that
extends beyond being treated the same as local
firms. They also are granted new rights to obtain
compensation from host governments for loss of
“expected future profits” due to health, environ-
mental, zoning, labor, or other policies. Compen-
sation can be obtained for indirect or “regulatory”
takings, a concept championed by conservatives
but generally not recognized under the robust
property rights provided by U.S. law.

The U.S. proposes that this chapter also forbid
host countries from limiting capital transfers.
This removes a prospective complication for U.S.
firms considering relocation and poses a risk to
global financial stability. In an era when even the
International Monetary Fund has reversed its tra-
ditional opposition to capital controls, imposing
such limits via a trade pact is both disingenuous
and reckless policy.

The chapter also would establish new rights for
foreign investors to acquireland, natural resourc-
es, factories, and more. All performance require-
ments, including domestic content rules, would be
forbidden. This ban on signatory countries using
this key industrial policy tool would be absolute,
not just applied to investors from those nations.

These extraordinary rights would also be pro-
vided to foreign firms investing in the U.S., includ-
ing subsidiaries of, say, Chinese firms incorporated
in Vietnam. This raises concerns about our ability
to determine what sorts of investment from what
sorts of countries are best for the U.S., and to regu-
late foreign firms operating here so that they con-
ductbusiness on equal terms with domestic firms.

Most stunningly, these new rights in a public
treaty could be privately enforceable. The U.S. is
pushing for inclusion of “investor state” enforce-
ment. This little-known mechanism allows for-
eign firms to bypass domestic court systems
and directly sue governments for cash damages
(our tax dollars) over alleged violations of their
new rights before U.N. and World Bank tribu-
nals. These bodies would be staffed by private-
sector attorneys who rotate between serving as
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“judges” and bringing cases for corporations.
Conservative critics of the International Crimi-
nal Court’s jurisdiction in human-rights cases
have been curiously silent about this more sub-
stantial assault on our sovereignty and judicial
system. The scope of domestic policies that would
be exposed to such attacks is vast, including gov-
ernment procurement decisions, regulatory per-
mits, intellectual-property rights, and regulation
of financial instruments such as derivatives.
Avoiding domestic courts not only eliminates
major risks for firms seeking to relocate but inclu-
sion of this regime in past pacts is establishing an
alarming two-track system of justice. Chevron is
now asking one of these corporate tribunals to
invalidate 18 years of U.S. and Ecuadorian court
judgments that resulted in the company being
ordered to pay for the cleanup of horrific Amazo-
nian toxic contamination. In other trade courts,
Philip Morris International is attacking Australian
and Uruguayan cigarette plain-packaging policy.
Under similar NAFTA provisions, more than
$350 million has been paid to investors by govern-
ments in disputes over such issues as toxic-waste-
dump permits, logging rules, and bans on toxic
substances. Currently, there are more than $12
billion in pending corporate attacks on environ-
mental, transportation, and public-health policy
under existing U.S. free-trade agreements—and
the proposed TPP would create vast new opportu-
nities for litigation. Even when governments win,
they waste scarce budgetary resources defending
national policies against these corporate attacks.

Buy America Procurement Banned
The pact’s procurement chapter would require that
all firms operating in any signatory country be pro-
vided equal access to U.S. government procurement
contracts over a certain dollar threshold. These
rules constrain how our national and state govern-
ments may use our tax dollars in local construction
projects and purchase of goods. They also limit
what specifications governments can require for
goods and services and the qualifications for bidding
companies. Requiring that electricity come from
renewable sources or that uniforms meet sweat-free
standards could be forbidden. Rules excluding firms
that refuse to meet prevailing wage requirements or
that are based in countries with terrible human- or
labor-rights records could be challenged.
Effectively, these rules eliminate important
policy tools for job creation, development of green-
economy capacity, and the building of demand
for preferred business practices. Even in strictly
commercial terms, this is lunacy. The U.S. pro-
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curement market in 2010 was more than seven
times that of all the TPP countries combined. Thus,
in exchange for opportunities for some large U.S,
firms to bid on a smaller pool of foreign contracts,
we would be trading away the ability to ensure
that billions in U.S. government expenditures are
channeled back into our economy to create jobs
and foster our own cutting-edge industries.

Backdoor Financial Deregulation

U.S. trade officials engaged in the TPP are seeking
to extend older trade deals ban on capital controls,
even as Massachusetts Representative Barney
Frank, the ranking Democrat on the Financial
Services Committee, has demanded a review of
whether the past pacts require changes. U.S. nego-
tiators are also pushing for additional limits on
domestic financial regulation. These constraints
would undermine policies being implemented
by many countries to get banks, insurance, and
securities firms under control.

This includes a prohibition on bans of risky
services and financial products. The provision
would enable litigants to challenge purely domes-
tic policies that set limits on financial firms’ size,
the types of services a firm may offer, and thelegal
entity through which a service or product may be
provided. This would, for instance, foreclose many
policy tools aimed at dealing with “too big to fail”
banks and shadow banks, limiting risk via firewalls
orrequiring derivatives only be sold on exchanges.
These would be absolute bans on certain forms
of regulation that countries would be forbidden
to “adopt or maintain,” not requirements to treat
domestic and foreign firms the same.

Higher Medicine Prices

The notion that any free-trade agreement would
expand monopoly rights for “rent seeking” (excess
profits) would induce Adam Smith and David
Ricardo to rotate in their graves.

But that’s exactly what our current trade policy
does, and the TPP is poised to go further. Accord-
ingto a study conducted by the University of Min-
nesota, U.S. drug prices increased $6 billion when
WTO patent rules required the U.S. to change its
patent term from 17 to 20 years. The TPP would
be even more of a gift to drug companies at the
expense of consumers and taxpayers.

Leaked negotiating texts showthat the TPPwould
extend monopoly controls over drug-safety testing
data, which could cut off millions of people from
access to life-saving drugs. (Even when a patent
monopoly ends, lower-cost generics cannot be mar-
keted becanse the safety data is withheld.) A majority
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of target TPP countries are developing nations with
significant HIV/AIDS rates, so this is a particularly
depraved proposal. Thanks to a leak, we know that
U.S. negotiators are proposing to roll back even
the modest trade-pact access to medicine reforms
obtained during the George W. Bush administration.

The U.S. proposal could also undermine the
drug formularies of Australia, New Zealand, and
other countries that have successfully controlled
drug costs. This could also boomerang home.
State officials participating in the development of
formulary rules for Medicare and Medicaid have
reacted with alarm about how this proposal could
undermine hard-won gains in the epic health-care
reform battle.

And There’s More ...

Even given the lack of access to actual negotiat-
ing texts, we know that the scope of domestic-
policy space that could be foreclosed by this deal
is immense.

The pact’s coverage of the service sector would
include basically anything you can’t drop on your
foot, from an education to health care. The rules
would notbe limited to tradein services but would
limit how we can regulate foreign-owned service
firms operating here, including critical sectors
like health, energy, education, water, and trans-
portation. Even local land use and zoning policy
is implicated.

These rules would even cover the movement of
natural persons across borders to deliver a service,
otherwise known as immigration and visa policy.
Some past U.S. trade deals have guaranteed spe-
cific numbers of U.S. work visas. Other countries
are demanding the same in the TPP. Whatever
your views of these issues, it’s a bad idea to make
immigration policy behind closed doors as the
byproduct of a trade pact whose terms cannot be
altered without consent of all parties.

Several chapters impose limits on product envi~
ronmental, health, and safety standards. The U.S.
has proposed a new “regulatory coherence” chap-
ter that would require each signatory country to
establish an agency to do cost-benefit analysis of
regulation. Constraints on food and product safety
and inspection are also being negotiated, includ-
ing a requirement that the U.S. accept imported
food that does not meet our safety laws.

Consider seafood, much of which is imported
from TPP target countries. Before WTO and NAFTA,
half of the seafood consumed here was imported.
Today that figure is 84 percent, while the Food and
Drug Administration tests only 0.1 percent of it.
Democratic Representative Rosa DeLauro of Con-

necticut uncovered that, even with lax inspection,
last year the FDA issued numerous import alerts
for Vietnamese seafood detained for misbranding,
E. coli, antibiotic residues, microbial contamination,
and other serious safety problems. The TPP could
undercut even our current safety rules.

The same provisions deemed to be a threat to
Internet freedom and innovation found in the
discredited Stop Online Piracy Act are lurking
in the TPP. This includes a requirement that each
country establish large mandatory fines for unin-
tentional, noncommercial, small-scale copying
of Internet content protected by copyright. Also
forbidden would be circumvention of digital locks,
even for lawful uses such as playing a DVD that
you purchased and run using Linux, As well as
exposing us all to personal liability, these mea-
sures could stifle competition, given the threat of
multimillion-dollar lawsuits.

Why Obama, Why Now?

All this invites the obvious question: Why are
Obama trade negotiators pushing this deal now?
Certainly the White House policy team does not
want international preemption of the domestic
agendaitis fighting to enact. Nor must the Chica-
gore-election campaign team be celebrating a deal
that will infuriate its base while benefitting only
Obama’s most implacable corporate opponents.

The hopeful explanation isignorance made pos-
sible by the elite fealty to a failed conception of free
trade and the extraordinary secrecy that has fore-
stalled the external alarms that might otherwise
sound. Those in the U.S. government positioned to
know the expansive non-trade policy implications
are also those who support this approach, includ-
ing many Clinton-era retreads connected to the
passage of NAFTA.

Yet if these talks result in the adoption of afinal
agreement based on the framework now under
negotiation, it could commit our country to a
devastating future path.

The only good news is that past attempts to use
the Trojan Horse of trade negotiation to impose
and lock in massive deregulation have been foiled.
Citizen activism and publicity derailed the pro-
posed Free Trade Area of the Americas in 2005,
the aborted Multilateral Agreement on Invest-
ment in 1998, and the original attempt to negoti-
ate a free-trade area for Asia-Pacific Economic
Cooperation nations, many of which are parties
to the TPP. Now, as then, the public, policymakers,
and the press can help derail these deceptive
attempts to undermine democracy by awakening
to the threat before it is too late.
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Not a Great Deal for Asia

BY KEVIN P. GALLAGHER

| he Trans-Pacific Partnership is best
understood as President Barack Obama’s
extension of the Bush-era doctrine of
“competitive liberalization.” Frustrated
with pushback at the World Trade Orga-
nization by nations like China, Brazil, India, and
South Africa, the United States seeks a coalition
of the willing to import a commercial framework
that rewards private firms at the expense of the
common good. That policy regime is ailing in the
U.S. and gets worse when exported.

The Trans-Pacific Partnership (TPP) certainly
isn’t about raising standards of living. The most
ambitious estimates of the gains from the TPP
suggest that participating nations will gain a mere
one-tenth of 1 percent of the gross domestic prod-
uct. Sixty percent of the projected gains go to
Vietnam and the United States, and the other 20
percent goes to Malaysia—largely because the U.S.
already has trade pacts with the other proposed
big players in the TPP.

However, the proposed deal is far from popular
in Asia. In exchange for the small portions of trade
and growth that will go to some big exporters and
foreign investors, each TPP nation will have to give
up many of the policies they use to make trade and
foreign investment work for employment, growth,
and financial stability.

Two of the more strategic globalizers in recent
years, the Vietnamese and Malaysian governments,
played an important role in inserting their nations
in the global economy and spreading the gains
across their societies. Vietnam, a key destination for
foreign firms tolocate and re-export, has been able
to translate that investment into employment and
growth while also shielding itself from financial
shocks. A major study by the Singapore-based Insti-
tute for South Asian Studies found that Vietnam’s
attraction of foreign investment has increased both
savings and capital formation, strongly contribut-

motorcycle industries with domestic providers of
inputs. The institute’s analysis of foreign invest-
ment in Vietnam showed that these policies helped
Vietnam’s rural society diversify into manufactur-
ing and expanded employment and livelihoods.
Similar policies have helped fuel Malaysia’s
industrial growth. Both Vietnam and Malaysia
have prudently regulated cross-border financial
flows to make sure investors don’t desert their
nations with the whims of speculative global capi-
tal markets. In the wake of the East Asian financial
crisis of the late 1990s, Malaysia put restrictions
on transfers of capital out of the country. Though
laissez-faire advocates attacked the controls at the
time, these policies, according to the U.S. National
Bureau of Economic Research, helped Malaysia
recover from the crisis better than many other
nations in the region. Standard & Poor’s found
that similar measures in Vietnam helped cushion
that country from the 2008 global financial crisis.
Vietnam and Malaysia, in sum, have a man-
aged form of globalization that the TPP would
undermine. Both countries have made themselves
attractive to U.S. investors and exporters through
government policies that have led them into global
markets, spread the benefits of integration, and
maintained financial stability. Yet the investment
and financial-services provisions in the TPP would
restrict the ability of these nations to use joint
ventures, local content rules, and regulation of
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ing to the country’s China-like per-capita growth
rates of well over 5 percent per year.

Unlike the United States, Vietnam has accom-
plished broadly distributed growth by such strat-
egies as requiring joint ventures or local content
standards that link food-processing industries to
local farmers and connect global automotive and

cross-border financial flows to spread benefits,
stimulate local manufacturing, promote employ-
ment, and provide financial stability.

It may be difficult to grasp that the TPP could
harm the broader economic interests of both
the U.S. and smaller Asian nations. But if bal-
anced development requires a managed form of
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BLOGKING OUT THESUN

irst Solar lives up to
F its name. The firm,

based in Tempe,
Arizona, is the largest
solar-cell producer in
the U.S. and one of the
largest in the world. But
after a decade in which
production surged 20
percent or more every
year, sales growth of First
Solar's thin-film cells is
slowing, and the company
has begun layoffs among
its 1,200 U.S. manufac-
turing workers in Califor-
nia and Ohio.

The reason? It's the
same one that led seven
domestic manufacturers
last October to file a trade
complaint against China
for dumping solar cells on
the U.S. market. The Inter-
national Trade Commis-
sion (ITC) earlier this year
unanimously ruled that

U.S. firms had
been injured by the mas-
sive state subsidies by the
Chinese government.

Tellingly, First Solar
didn’t sign the complaint.
While it rhetorically backs
a “level playing field” in
trade, its ptant in Malay-
sia (it also has one on the
drawing boards for Viet-
nam) will benefit from the
tariff-free trade provisions
of the proposed Trans-
Pacific Partnership (TPP).
Both Malaysia and Viet-
nam could become export
platforms for the boom-
ing part of First Solar’s
business—installation,
which already accounts for
40 percent of its orders
and accounted for three-
quarters of the company's
growth last year.

Installers, who ben-
efit from cheap cells,
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are actively opposing
anti-dumping duties on
the Chinese. “Rather
than being in the panel-
manufacturing business,
which is a commodity,
we're in the systems-
installation business and
looking at the U.S., India,
and the Middle East as
our primary markets,”
says Alan Bernheimer, a
firm spokesperson.

The same thing is hap-
pening in wind-turbine
and wind-tower produc-
tion. The ITC in February
determined that four
domestic wind-tower
makers are losing sales
to China and Vietnam
because those nations’
companies dump prod-
ucts in the U.S. “at
less than fair value.”
Another wind-industry
producer——American
Superconductor of Mas-
sachusetts—saw sales
collapse after its major
Chinese customer stole
the secrets to its software
and electrical systems.

While a booming
installation business for
these technologies in the
U.S. would be good—
they are relatively well-
paying jobs in the building
trades, fabrication, and
sales—it makes no sense
to abandon the highest
value-added segment of
the business—the actual
production of solar cells
and wind turbines and
their components, both
hardware and software.

Failure to develop
industrial and trade poli-
cies to retain the manu-
facturing side of these
green-technology busi-
nesses will leave the U.S.
energy sector dependent
on foreign firms, which
will ultimately reap the
reward from owning the
intellectual property that
comes from being on the
cutting edge. It also aban-
dons any hope of turning
green tech into a thriv-

ing export sector, which
would help meet Presi-
dent Barack Obama’s goal
of doubling exports over
the next five years.

Far from helping, the
TPP will simply make it
easier for Vietnamese,
Malaysian, and Chinese
companies to pursue
their strategic goals. “It's
common in China trade
cases to see them try
to circumvent the trade
remedies—like by claim-
ing a false country of origin
like Malaysia or Vietnam,”
according to Tim Brightbill,
an attorney who repre-
sents the solar companies
in the trade case.

“It's a fool's game,”
says Rob Scott, atrade
economist at the Eco-
nomic Policy Institute. “If
those countries are going
to have preferential tar-
iffs, China will simply ship
products to them to take
advantage of it.” Although
Chinese firms now pro-
duce more than half of all
global solar cells, Malay-
sia is nominally the No. 1
exporter to the U.S.

An investigation

" in2010 by the Senate

Finance Subcommittee
on International Trade
chaired by Senator Ron
Wyden, a Democrat
from Oregon (Solar-
World, the lead plaintiff
in the trade case, manu-
factures in Hillsboro, a
suburb of Portland), found
that Chinese manufac-
turers across numerous
industries circumvented
anti-dumping duties by
using transshipment plat-
forms in other countries.
Demonstrating Wyden's
point, Shenzhen Sunpower
of Shenzhen, China, inits
Internet advertising, offers
“third-country certificates
of origin” from Taiwan,
Malaysia, Indonesia,
Bangladesh, Thailand,
Vietnam, and Sri Lanka,
the report said.

—MERRILL GOOZNER

capitalism, then a trade deal like the TPP, which
strengthens investors and weakens governments,
can harm Asians and Americans alike.

Look no further than Mexico, where the NAFTA
agreement brought the opposite of what treaty-less
Vietnam and Malaysia have achieved. As my own
research with Tim Wise from Tufts University and
Mexican economist Eduardo Zepeda has shown,
that agreement has produced slow growth, weak
domestic investment, anemic job creation, and
increased economic vulnerability. All the while,
foreign firms have been suing Mexico over govern-
ment policies in the same private tribunals that
are proposed under the TPP.

Before launching the TPP, the Obama adminis-
tration named a panel of experts to report to the
U.S. Department of State’s Advisory Committee
on Economic Policy. We were to make recommen-
dations to the administration regarding how to
revamp the investment provisions in NAFTA-like
deals. (I had the privilege of serving on the panel.)
While the full panel could not agree on compre-
hensive recommendations, I joined a number of
the experts to put together a document on chang-
ing U.S. trade agreements to enhance employment,
democracy, and development. Among other things,
we recommended that future deals replace the
investor-led dispute system with the “state to state”
process analogous to the rest of the treaty and the
‘World Trade Organization’s procedures; strengthen
provisions to ensure that treaties protect the envi-
ronment and workers’ rights; and provide mecha-
nisms to enable nations to regulate foreign capital.

In January 2011, more than 250 economists
from across the globe told the Obama administra-~
tion that trade deals that required nations to rip
open their financial systems for footloose finance
were out of step with economic research and a
threat to financial stability both in the U.S. and
in countries with which it trades. More than 100
economists exclusively from TPP countries echoed
these concerns in a March 2012 letter urging TPP
negotiators in Australia to leave nations with the
policy space to deploy regulations on cross-border
capital in the TPP.

In launching his Pacific initiative, President
Obama promised to move away from the old model
of U.S. trade deals toward one that “addresses new
and emerging trade issues and 21st-century chal-
lenges.” Addressing employment generation, equi-
table growth, and financial stability should top the
list of those challenges, but in the proposed TPP, the
means don’t serve the proclaimed ends. The agree-
ment grants too many rights to footloose firms and
investors at the expense of the majority.
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